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No. ______________________ 
 

Return Lee to Lee Park,  §          IN THE DISTRICT COURT 
Katherine Gann,  §          
 Plaintiffs    § 
      §  
v.      §  
      §  
Mike Rawlings,    §  
In His Individual Capacity as  § 
Mayor of the City of Dallas, and  §  
Scott Griggs, Adam Medrano,  §  OF DALLAS COUNTY, TEXAS 
Casey Thomas, II, Dwaine Caraway,  § 
Rickey Callahan, Omar Narvaez, § 
Kevin Felder, Tennell Atkins,  § 
Mark Clayton, Adam McGough,  § 
Lee Kleinman, Sandy Greyson,  § 
Jennifer Gates, Philip Kingston,  § 
In Their Individual Capacities as § 
Members of the Dallas City Council, § 
 Defendants. § ______ JUDICIAL DISTRICT 
_______________________________________________________________________
   

PLAINTIFFS’ ORIGINAL PETITION,  
APPLICATION FOR TEMPORARY RESTRAINING ORDER,  

TEMPORARY AND PERMANENT INJUNCTION,  
AND REQUEST FOR DISCLOSURE 

_______________________________________________________________________ 
 

 COME NOW, Plaintiffs to file this petition against the defendants, all 

of whom are members of the Dallas City Council. The plaintiffs seek 

immediate injunctive relief provided by the Antiquities Code of Texas to 

protect historical sites recognized as a State Archeological Landmark. 

 The plaintiffs take this action after the defendants illegally damaged 

a protected site at Lee Park and the defendants have demonstrated an 

immediate threat to a second site at Pioneer Cemetery. This petition will 
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show that the defendants are acting beyond the boundaries of state law by 

failing to obtain permission to alter these sites.  

 
I. DISCOVERY-CONTROL PLAN 

1. The plaintiffs intend to conduct discovery under Level 2 of the Texas 

Rule of Civil Procedure 190.3 and affirmatively plead that they seek 

monetary relief of $100,000 or less and non-monetary relief. 

II. PARTIES 

2. Plaintiff, Return Lee to Lee Park, is a public non-profit corporate 

resident of Dallas, Texas. The organization has more than 2,000 members. 

Warren Johnson serves as its president; his supporting declaration of this 

petition is attached post-signature. 

3. Plaintiff, Katherine Gann, an individual, is a resident of Dallas 

County, Texas, and a Texas citizen. Gann is a collateral ancestor of Frank 

Teich, the sculptor who created the Confederate Monument in Pioneer 

Cemetery, and a member of the United Daughters of the Confederacy. 

Gann's supporting declaration of this petition is attached post-signature.  

4. Defendant, Mike Rawlings, Mayor of the City of Dallas, may be served 

at his usual place of business, Dallas City Hall in Dallas County, Texas. 

5. Defendant, Scott Griggs, Councilman of the City of Dallas, may be 

served at his usual place of business, Dallas City Hall in Dallas, Texas. 

6. Defendant, Adam Medrano, Councilman of the City of Dallas, may be 

served at his usual place of business, Dallas City Hall in Dallas, Texas. 



Plaintiffs’ Original Petition, App. for TRO, Request for Disclosure  Page 3 
 

7. Defendant, Casey Thomas II, Councilman of the City of Dallas, may 

be served at his usual place of business, Dallas City Hall in Dallas, Texas. 

8. Defendant, Dwaine Caraway, Councilman of the City of Dallas, may 

be served at his usual place of business, Dallas City Hall in Dallas, Texas. 

9. Defendant, Ricky Callahan, Councilman of the City of Dallas, may be 

served at his usual place of business, Dallas City Hall in Dallas, Texas. 

10. Defendant, Omar Narvaez, Councilman of the City of Dallas, may be 

served at his usual place of business, Dallas City Hall in Dallas, Texas. 

11. Defendant, Kevin Felder, Councilman of the City of Dallas, may be 

served at his usual place of business, Dallas City Hall in Dallas, Texas. 

12. Defendant, Tennell Atkins, Councilman of the City of Dallas, may be 

served at his usual place of business, Dallas City Hall in Dallas, Texas. 

13. Defendant, Mark Clayton, Councilman of the City of Dallas, may be 

served at his usual place of business, Dallas City Hall in Dallas, Texas. 

14. Defendant, Adam McGough, Councilman of the City of Dallas, may be 

served at his usual place of business, Dallas City Hall in Dallas, Texas. 

15. Defendant, Lee Kleinman, Councilman of the City of Dallas, may be 

served at his usual place of business, Dallas City Hall in Dallas, Texas. 

16. Defendant, Sandy Greyson, Councilman of the City of Dallas, may be 

served at his usual place of business, Dallas City Hall in Dallas, Texas. 

17. Defendant, Jennifer Gates, Councilman of the City of Dallas, may be 

served at his usual place of business, Dallas City Hall in Dallas, Texas. 
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18. Defendant, Philip Kingston, Councilman of the City of Dallas, may be 

served at his usual place of business, Dallas City Hall in Dallas, Texas. 

III. JURISDICTION 

19. This Court has subject matter jurisdiction over the lawsuit under TEX. 

NAT. RES. CODE ANN. § 191.173(a), because the Court is a court of competent 

jurisdiction for restraining orders and injunctive relief.  

20. As citizens of the State of Texas, the plaintiffs have standing. Id. 

21. This Court has personal jurisdiction over the defendants, who are all 

residents of Dallas and the events of the dispute have all occurred in Dallas. 

IV. VENUE 

22. Venue is mandatory in Dallas County under TEX. NAT. RES. CODE 

ANN. § 191.173(a), because the activity that plaintiffs are seeking to restrain 

will take place in Dallas County. The Dallas City Council is threatening to 

demolish the Confederate Monument in Pioneer Cemetery, to sell Proctor’s 

Lee,1 formerly located in Robert E. Lee Park, and to remove the plinth and 

seating area to Proctor’s Lee, located in Robert E. Lee Park (also known as 

Oak Lawn Park), all located in the City of Dallas, Dallas County, Texas. 

V. FACTS 

A. Pioneer Cemetery 

23. Pioneer Cemetery is a site of historical interest in Dallas, recognized 

as a State Archeological Landmark and marked with Texas Historical 

                                                        
1 "Lee" so italicized refers to the statue "Robert E. Lee and Young Soldier" also 
known as "Proctor's Lee" or "the Lee statue" and not Lee Park.  
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Marker No. 68182, which was posted by the Texas Historical Commission 

("THC") in 1994; See Op. Att’y Gen. H-620 at 5 (1974).  

24. Pioneer Cemetery holds ten other sites of historic interest, creating 

one of the largest historically protected areas in Texas. Texas Historical 

Commission markers within Pioneer Cemetery, include markers for: 

a. the grave of Barton Warren Stone, No. 6890, posted in 1986, for his 

contributions to Texas as a distinguished attorney;  

b. the grave of James Martin Patterson, No. 11834, posted in 1996, for 

his contributions to Dallas County as a Chief Dallas County Judge;  

c. the grave of John Jay Good, No. 11825, posted in 1996, for his 

contributions to Dallas as Mayor and District Court Judge;  

d. the grave of James Knox Polk Record, No. 6835, posted 1986, for his 

contributions to Texas and Dallas County as Senator and District 

Attorney; 

e. the grave of John W. Lane, No. 13055, posted 2004, for his 

contributions to Dallas as Mayor;  

f. the grave of John McClanahan Crockett, No. 6661, posted 1966, for 

his contributions to Dallas as Mayor;  

g. the grave of James Latimer, No. 6757, posted 1968, for contributions 

to Dallas as founder and first editor of The Dallas Morning News;  

                                                        
2 The documentation regarding this marker is available by the THC website at the 
https://atlas.thc.state.tx.us/Details/5113006818/print 
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h. the grave of Nicholas H. Darnell, No. 6677, posted 1986, for his 

contributions to the Republic of Texas as Speaker of the House of 

Representatives;  

i. the grave of Pierre Dusseau, No. 13176, posted 2003, for his 

contributions to Texas as a leader of French immigrants; and, 

j. the grave of Trezevant Calhoun Hawpe, No. 11828, posted 1999, for 

his contributions to Dallas County as Justice of the Peace. 

25. The Dallas City Council designated Pioneer Cemetery as Historic 

Overlay District No. 14 by Ordinance No. 24938. Exhibit A. The Confederate 

Monument in Pioneer Park is specially designated a protected feature of the 

Historic Overlay District. Id. at 6.1.b.  

26. Since the Pioneer Cemetery Confederate Monument is a prominent 

and specially protected feature on a historic site, the THC must first approve 

by permit its alteration beforehand.3  

27. On April 13, 2018, the Dallas City Council published its agenda for its 

April 25, 2018, meeting.4 Agenda item No. 34 was proposed by the “Mayor 

and City Council Office.” Id. at 7. This item proposes a resolution: 

(3) directing the City Manager to procure a fine auction house 
for the sale of the Alexander Phimister Proctor sculpture, 
Robert E. Lee and Confederate Soldier; and (4) directing the 
City Manager to procure services for the demolition and 

                                                        
3 TEX. NAT. RES. CODE ANN. § 191.093; Op. Att’y Gen. H-250 at 2 (1974). 
4 The Agenda is publicly available online, identified as the Council Agenda, City of 
Dallas, Texas (April 13, 2018), located at: 
http://dallascityhall.com/government/Council%20Meeting%20Documents/age
nda_042518.pdf. 
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removal of The Confederate Monument located in Pioneer 
Cemetery; to obtain a Certificate of Demolition from the 
Landmark Commission; and authorizing the City Manager to 
transfer funds or appropriate funds from excess revenue or 
contingency funds, as necessary, to remove The Confederate 
Monument and the Robert E. Lee and Confederate Soldier 
sculpture plinth and seating area, and to create a proper 
memorial of the lynching of Allen Brooks, subject to future 
City Council approval. . .  
 

City Council Agenda at No. 34. 
 
28. On April 25, 2018, the Dallas City Council is expected to approve item 

No. 34, ordering demolition of the Confederate Memorial in Pioneer 

Cemetery, the sale of Proctor’s Lee statue, and the removal of the plinth and 

seating area to Proctor’s Lee. 

29. The defendants did not obtain and have not obtained a THC permit in 

connection with its actions to alter these historic sites protected by state law. 

B. Removal of Statue of Robert E. Lee and Young Soldier in Lee Park 

30. Lee Park, recently renamed Oak Lawn Park, is a State Archeological 

Landmark because it is a site of historic interest. TEX. NAT. RES. CODE ANN. 

§ 191.092(a); Op. Att’y Gen. H-250 at 2 (1974).  

31. Lee Park is a site of historical interest, because it is marked with 

Texas Historical Marker No. 6759, posted by the Texas Historical 

Commission in 19915; Op. Att’y Gen. H-620 at 5 (1974).  

32. Since the statue of Robert E. Lee and Young Soldier, its plinth and 

seating area are a prominent feature on a historic site, any alteration of the 

                                                        
5 The documentation regarding this marker is available by the THC website at 
https://atlas.thc.state.tx.us/Details/5113006759/print 
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site or removal of the statute requires prior approval by the T. TEX. NAT. 

RES. CODE ANN. § 191.093; Op. Att’y Gen. H-250 at 2 (1974).  

33. The defendants did not acquire a THC permit to remove the Lee 

statue.   

34. Public records show that neither councilmember Sandy Greyson, nor 

Rickey Callahan voted in favor of the City Council’s resolution.  Jim 

Schultze and Stephen Young, Council Votes to Remove Robert E. Lee Statue, 

DALLAS OBSERVER (September 6, 2017, 4:00 PM), 

http://www.dallasobserver.com/news/dallas-council-votes-to-pull-robert-e-lee-

off-his-high-horse-9847743. 

35. Since the Mayor and other City Councilmembers voted to remove the 

Lee statue on September 6, 2017, approximately 290 days have passed.  

VI. APPLICABLE LAW 

36. The Texas Antiquities Code protects and preserves historic and 

educational sites on land in the State of Texas. 

It is the public policy and in the public interest of the State of 
Texas to locate, protect, and preserve all sites, objects, buildings, 
pre-twentieth century shipwrecks, and locations of historical, 
archeological, educational, or scientific interest . . . in, on, or 
under any of the lands in the State of Texas. . . . 
 

TEX. NAT. RES. CODE ANN. § 191.002; Op. Att’y Gen. H-250 at 2 (1974). 
 
37. Sites of historic interest are the sole property of the State of Texas 

and may not be destroyed, nor removed without a permit from the THC.  

Sites, objects, buildings, artifacts, implements, and locations of 
historical, archeological, scientific, or educational interest . . . 
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that are located in, on, or under the surface of any lands 
belonging to the State of Texas or by any county, city, or political 
subdivision of the state are hereby declared to be state 
archeological landmarks. . . . 
 

TEX. NAT. RES. CODE ANN. § 191.092(a); Op. Att’y Gen. H-250 at 2 (1974). 
 

Landmarks under Section 191.091 or 191.092 of this code are 
the sole property of the State of Texas and may not be removed, 
altered, damaged, destroyed, salvaged, or excavated without a 
contract with or permit from the [Texas Historical Commission]. 
 

TEX. NAT. RES. CODE ANN. § 191.093; Op. Att’y Gen. H-250 at 2 (1974). 
 

In our opinion, then, [§§ 191.092(a) and 191.093] of the 
Antiquities Code requires that the permission of the Antiquities 
Committee be obtained in the form of a permit before any site of 
historical or archeological interest located on public lands can be 
altered, damaged, destroyed, etc. 
 

Op. Att’y Gen. H-250 at 2 (1974). 
 
38. Designated sites of historic interest are landmarks under the Texas 

Antiquities Code and entitled to protection.  

In our view, the term “historic interest” under the Antiquities 
Code is a site which has been designated with a Texas Historical 
Marker, certified as worthy of preservation under section 15 of 
article 6145, or which is listed on the National Register 
pursuant to 16 U.S.C. 470a.  
 

Op. Att’y Gen. H-620 at 5 (1974). 
 
39. The Texas Antiquities Code provides for criminal penalties for 

violations of provisions of the chapter. 

(a) A person violating any of the provisions of this chapter is 
guilty of a misdemeanor, and on conviction shall be punished by 
a fine of not less than $50 and not more than $1,000, by 
confinement in jail for not more than 30 days, or by both. 
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(b) Each day of continued violation of any provision of this 
chapter constitutes a separate offense for which the offender 
may be punished. 
 

TEX. NAT. RES. CODE ANN. § 191.171; Op. Att’y Gen. H-250 at 3 (1974). 
 

[W]e believe the Legislature intended to guard and protect 
archeological landmarks found on publicly owned property with 
the same vigor as those found on private land and that it 
intended to forbid unpermitted destruction or alteration of such 
landmarks by government employees or officers, as well as by 
private persons. 
 

Op. Att’y Gen. H-250 at 4 (1974). 
 

VII. CLAIMS 

A. Count 1 – The defendants are Guilty of Attempted Violation of the Texas 
Antiquities Code by Ordering the Demolition of the  

Confederate Monument in Pioneer Park. 
 

40. The above facts and laws are incorporated by reference in all claims.  

41. By failing to obtain approval from the THC before voting to alter 

Pioneer Cemetery, the defendants’ plan, if carried out, will constitute a 

criminal violation of Section 191.093 of the Texas Antiquities Code, as 

Pioneer Cemetery is a site of historic interest marked as a State 

Archeological Landmark in accordance with TEX. NAT. RES. CODE ANN. § 

191.092(a), and which holds ten other sites of historic interest, creating one 

of the largest historically protected areas in Texas. See Op. Att’y Gen. H-250 

at 2 (1974).  

42. The Dallas City Council cannot pretend to be unaware of these facts, 

as it designated Pioneer Cemetery as Historic Overlay District No. 14 by 

Ordinance No. 24938. Exhibit A.  
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43. The defendants have not sought a THC permit prior to publicly 

announcing their intent to demolish the Confederate Monument, thereby 

attempting to violate section 191.093 of the Antiquities Code.  

44. Because the defendants seek to alter these protected sites in a way 

that cannot be repaired, their planned violation of state law will result in 

irreparable harm to irreplaceable historic sites.   

 
B. Count 2 – The defendants Are Guilty of the Attempted Felony  

of Criminal Mischief by Ordering the Demolition  
of the Confederate Monument in Pioneer Park. 

 
45. A person commits criminal mischief, if: 

without the effective consent of the owner: (1) he intentionally or 
knowingly damages or destroys the tangible personal property of 
the owner. . . . 
(f) An offense under this section is a state jail felony[,] if the 
damage or destruction is inflicted on a place of worship or 
human burial, a public monument, or a community center. . . . 

 
Tex. Penal Code Ann. § 28.03. 
 
46. The defendants expect to approve the demolition of the Confederate 

Monument in Pioneer Park on April 25, 2018, irrespective of its designation 

as a historic site by the State of Texas, which owns it. The defendants act in 

direct conflict with state law, which is designed to protect historic sites from 

damage and destruction from government employees and officers, such as 

the Mayor and City Council of Dallas. See Op. Att’y Gen. H-250 at 4 (1974).  
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47. To reiterate, the Confederate Monument in Pioneer Cemetery is the 

sole property of the State of Texas and not owned by the City of Dallas. TEX. 

NAT. RES. CODE ANN. § 191.093; Op. Att’y Gen. H-250 at 2 (1974).  

48. In other words, when the defendants took action to demolish the 

Confederate Monument, they took action against the property of another 

and became criminally liable in their individual capacities, because the 

defendants were acting ultra vires. TEX. PENAL CODE ANN. § 28.03(a). 

49. The defendants’ resolution to demolish the Confederate Monument 

was an attempted infliction of destruction on a protected public monument. 

The resolution was also an attempted infliction of destruction on a protected 

place of human burial, Pioneer Cemetery. Since the defendants have 

intentionally or knowingly ordered the destruction of the tangible personal 

property of another in a place of human burial, the defendants are guilty of 

attempted criminal mischief and subject to state jail felony conviction. TEX. 

PENAL CODE ANN. § 28.03. 

C. Count 3 – The defendants are Guilty of Violating  
the Texas Antiquities Code by Ordering the Removal  

of the Statue of Robert E. Lee and Young Soldier from Lee Park. 
 

50. The defendants criminally violated Section 191.093 of the Texas 

Antiquities Code. Lee Park, recently renamed Oak Lawn Park, is a State 

Archeological Landmark because it is a site of historic interest. TEX. NAT. 

RES. CODE ANN. § 191.092(a); Op. Att’y Gen. H-250 at 2 (1974).  



Plaintiffs’ Original Petition, App. for TRO, Request for Disclosure  Page 13 
 

51. Lee Park is a site of historical interest, because it is marked with 

Texas Historical Marker No. 6759, posted by the Texas Historical 

Commission in 1991.  See Op. Att’y Gen. H-620 at 5 (1974).  Since the statue 

of Robert E. Lee and Young Soldier, its plinth and seating area are a 

prominent feature on a historic site, the Texas Historic Commission was 

required to first permit the City of Dallas prior to removal of the statue.  

TEX. NAT. RES. CODE ANN. § 191.093; Op. Att’y Gen. H-250 at 2 (1974). The 

defendants’ failure to seek and acquire a THC permit to remove the Robert 

E. Lee statue violated section 191.093 of the Antiquities Code that requires 

such a permit.  

52. The defendants’ criminal liability for this strict-liability offense was 

established when they voted to remove the Lee statue and then had the 

statue removed. Jim Schultze and Stephen Young, Council Votes to Remove 

Robert E. Lee Statue, DALLAS OBSERVER (September 6, 2017, 4:00 PM), 

http://www.dallasobserver.com/news/dallas-council-votes-to-pull-robert-e-lee-

off-his-high-horse-9847743.  

53. Neither Councilmember Sandy Greyson, nor Rickey Callahan voted in 

favor of the City Council’s unlawful resolution. Id. The criminal liability for 

the councilmen voting for the unlawful removal of the protected statue is 

statutorily determined. For each offense, the penalty is a fine of between $50 

and $1,000, by confinement in jail for not more than 30 days, or by both. 

TEX. NAT. RES. CODE ANN. § 191.171(a); Op. Att’y Gen. H-250 at 3 (1974). 
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“Each day of continued violation of any provision of this chapter constitutes 

a separate offense for which the offender may be punished.” TEX. NAT. RES. 

CODE ANN. § 191.171(b); Op. Att’y Gen. H-250 at 3 (1974).  

54. Since the Mayor and City Councilmen voted to remove the Lee statue 

on September 6, 2017, approximately 290 days have passed. The councilmen 

voted for an unlawful action, thus stripping them of any claim to sovereign 

immunity, and leaving each of them, excepting Sandy Greyson and Rickey 

Callahan, criminally liable for fines that could reach as high as $290,000 and 

jail time into many years for removing a revered and honored monument to 

a significant part of Texas history. 

D. Count 4 – The defendants Are Guilty of Criminal Mischief by Ordering 
and Allowing the Removal of the Robert E. Lee and Young Soldier 

Statue. 
 
55. The defendants6  ordered the removal of Proctor’s Lee and Young 

Soldier on September 6, 2017. See Jim Schultze article, supra. 

56. The State of Texas owns Proctor’s Robert E. Lee and Young Soldier. 

TEX. NAT. RES. CODE ANN. § 191.093; Op. Att’y Gen. H-250 at 2 (1974). The 

statue was in a historic site, Robert E. Lee, or alternatively Oak Lawn, Park. 

The park is a historic site, because it is marked with Texas Historical 

Commission Marker No. 6759. Exhibit C. See Op. Att’y Gen. H-620 at 5 

(1974). Texas historic sites are the sole property of the State of Texas.  TEX. 

NAT. RES. CODE ANN. § 191.093; Op. Att’y Gen. H-250 at 2 (1974). This 

                                                        
6  Throughout this section, plaintiffs use the term “defendants,” excepting Sandy Greyson 

and Rickey Callahan, even though they are listed defendants in earlier sections. 
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ownership interest in historic sites was established to protect historic sites 

in Texas from damage and destruction from government employees and 

officers, such as the Mayor and City Council of Dallas. See Op. Att’y Gen. H-

250 at 4 (1974).  

57. Proctor’s Lee in Lee Park is the sole property of the State of Texas.  

TEX. NAT. RES. CODE ANN. § 191.093; Op. Att’y Gen. H-250 at 2 (1974). The 

statue is not the property of the City of Dallas. In other words, when the 

defendants took action to remove Proctor’s Lee, they took action against the 

property of another and established criminal liability in their individual 

capacities, because the defendants were acting ultra vires.  TEX. PENAL CODE 

ANN. § 28.03(a). 

58. The defendants’ resolution to remove Proctor’s Lee was an infliction of 

destruction on the tangible personal property of another. The defendants 

damaged Proctor’s Lee in removing the statue from its plinth that was 

designed to last in perpetuity. The defendants knowingly and intentionally 

removed the statue, because the defendants held public meetings and press 

conferences announcing their intent to remove Proctor’s Lee. Jim Schultze. 

Proctor’s Lee was the tangible personal property of the State of Texas.  TEX. 

NAT. RES. CODE ANN. § 191.093; Op. Att’y Gen. H-250 at 2 (1974). The 

defendants did not have effective consent to remove the property of the State 

of Texas, because the defendants did not seek, nor obtain effective consent 
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that statutorily must be obtained solely through the Texas Historical 

Commission.  TEX. NAT. RES. CODE ANN. § 191.054. 

59. Penalties for commission of criminal mischief are determined by the 

amount of pecuniary loss to the property. TEX. PENAL CODE ANN. § 28.03(b). 

The value of Proctor’s Lee is well over $200,000. Where the value of the 

pecuniary loss is $200,000.00 or greater, the offense is a felony in the first 

degree.  TEX. PENAL CODE ANN. § 28.03(b)(7).  The penalty for a first-degree 

felony is “imprisonment in the Texas Department of Criminal Justice for life 

or for any term of not more than 99 years or less than 5 years.”  TEX. PENAL 

CODE ANN. § 12.32(a).  Additionally, an individual guilty of a first degree 

felony “may be punished by a fine not to exceed $10,000.” TEX. PENAL CODE 

ANN. § 12.32(b).  

60. The Court should refer this matter to the Dallas County District 

Attorney and the Texas Attorney General for prosecution of criminal 

violation of the Texas Antiquities Code and criminal mischief in so far as the 

Mayor and City Council of Dallas, excepting Sandy Greyson and Rickey 

Callahan, did knowingly or intentionally order the removal of Proctor’s Lee, 

which resulted in damage to the tangible personal property of another. The 

Court should order this referral, because the Texas Antiquities Code directs 

“All state and local law enforcement agencies and officers . . . to assist in 

enforcing the provisions and carrying out the intent of this chapter.” TEX. 

NAT. RES. CODE ANN. § 191.174(b). 
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E. Application for Temporary Restraining Order 

61. The TEXAS NATURAL RESOURCES CODE at Section 191.173(a) 

authorizes the plaintiffs’ application for a temporary restraining order. “A 

citizen of the State of Texas may bring an action in any court of competent 

jurisdiction for restraining orders and injunctive relief to restrain and enjoin 

violations or threatened violations of this chapter, and for the return of 

items taken in violation of the provisions of this chapter.” Id. 

62. The plaintiffs ask the Court to enjoin the defendants from 

demolishing the Confederate Monument in Pioneer Cemetery, to enjoin the 

defendants from selling Proctor’s Robert E. Lee and Young Soldier, to enjoin 

removal of the plinth and seating area to Proctor’s Lee, and to order the 

defendants restore and return Proctor’s Lee to its original plinth in Robert 

E. Lee Park. 

63. It is probable that the plaintiffs will prevail over the defendants after 

a trial on the merits, because the facts and law conclusively support that the 

defendants are unlawfully planning to demolish the Confederate Monument 

in Pioneer Park, to remove the plinth and seating area to Proctor’s Lee, and 

that both Monuments are protected under the Texas Antiquities Code. 

Further, the facts and law conclusively support that the defendants 

unlawfully removed Proctor’s Robert E. Lee and Young Soldier and should 

be ordered to restore and replace the statue on its plinth in Lee Park. 
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64. If the plaintiffs’ application is not granted, harm is imminent, because 

the defendants have announced their criminal plan to demolish the 

Confederate Monument in Pioneer Cemetery. The defendants have already 

unlawfully removed Proctor’s Lee within minutes of voting to do so. The 

plaintiffs have serious concerns that the defendants will demolish the 

Confederate Monument in Pioneer Cemetery within minutes of voting to 

approve their criminal plan, as they began removing Proctor’s Lee within 

minutes of voting for removal. 

65. If the plaintiffs’ application is not granted, harm is irreparable, 

because the defendants will order the demolition of the Confederate 

Monument, the removal of the plinth to Proctor’s Lee, and the sale of 

Proctor’s Lee. If the Monument is demolished, it would become irretrievable, 

because it is a unique work of historic art that cannot be reproduced. If the 

defendants sell Proctor’s Lee, it may become irretrievable, if purchased by a 

bona fide purchaser. 

66. The plaintiffs have no adequate remedy at law, because damages are 

incalculable and the remedies granted under the Texas Antiquities Code 

provide for equitable remedies only.  TEX. NAT. RES. CODE ANN. § 191.173(a). 

67. The plaintiffs are willing to post bond. 
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F. Request for Temporary Injunction 

68. The plaintiffs ask the Court to set their application for temporary 

injunction for a hearing and, after the hearing, to issue a temporary 

injunction against the defendants. 

69. The plaintiffs have joined all indispensable parties under Texas Rule 

of Civil Procedure 39. 

G. Request for Permanent Injunction 

70. The plaintiffs ask the Court to set their request for a permanent 

injunction for a hearing and, after the hearing, issue a permanent injunction 

against the defendants. 

VIII. REQUEST FOR DISCLOSURE 

71. Under Texas Rule of Civil Procedure 194, the plaintiffs request that 

the defendants disclose within fifty days of service of this request, the 

information described in rule 194.2. 

IX. PRAYER 

72. For these reasons, the plaintiffs ask that the defendants be cited to 

appear and answer, and, on final trial or at preliminary hearing, that the 

plaintiffs be awarded a judgment against defendants for the following: 

a. Temporary restraining order, enjoining the defendants from 

demolishing, damaging, or removing the Confederate Monument in Pioneer 

Cemetery, the plinth and seating area to Proctor’s Lee and Young Soldier in 

Lee/Oak Lawn Park, and from selling Proctor’s Lee; 
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b. Temporary injunction, enjoining the defendants from 

demolishing, damaging, or removing the Confederate Monument in Pioneer 

Cemetery, demolishing, damaging, or removing the plinth and seating area 

to Proctor’s Lee and Young Soldier in Lee/Oak Lawn Park, and from selling 

Proctor’s Lee; 

c. Permanent injunction, enjoining the defendants from 

demolishing, damaging, or removing the Confederate Monument in Pioneer 

Cemetery, the plinth and seating area to Proctor’s Lee and Young Soldier in 

Lee/Oak Lawn Park, and from selling Proctor’s Lee; 

d. Specific Performance against the defendants to restore and 

return Proctor’s Lee and Young Soldier to its plinth in Robert E. Lee Park; 

e. Referral of the case to the Dallas County District Attorney and 

the Texas Attorney General for criminal prosecution, pursuant to TEX. NAT. 

RES. CODE ANN. § 191.174(b); 

f. Court costs; and,  

g. All other relief to which the plaintiffs are entitled. 

Respectfully submitted on April 24, 2018, 

s/ Warren V. Norred 
Texas Bar No. 24045094 
Norred Law, PLLC 
515 East Border Street 
Arlington, TX 76010 
Tel. (817) 704-3984 
Fax (817) 524-6686 
wnorred@norredlaw.com 
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CERTIFICATE OF SERVICE 
 

I certify that a copy of Plaintiffs’ Original Petition, Application for 
Restraining Order, and Request for Disclosure was served on Mike 
Rawlings, Mayor of the City of Dallas, and Scott Griggs, Adam Medrano, 
Casey Thomas, II, Dwaine Caraway, Rickey Callahan, Omar Narvaez, Kevin 
Felder, Tennell Atkins, Mark Clayton, Adam McGough, Lee Kleinman, 
Sandy Greyson, Jennifer Gates, Philip Kingston, Members of the Dallas City 
Council, through counsel of record, Office of the City Attorney, Dallas City 
Hall, 1500 Marilla Street, Dallas, Texas 75201 by email on April 24, 2018 so 
they would be aware of the suit and prepare for a hearing on the TRO and 
more formally by private server in accordance with Rule 21(a). 
 
/s/ Warren V. Norred 
Warren V. Norred 
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5-21-02 

ORDINANCE'NO. _2_4_9_3_8 

Ari. ordinance am~~ding the zoning ordinanc~s of the City of. Dallas/ as amended/ by 
I 

establishing Historic Overlay District No. 114 (Pioneer Cemetery) comprised of the 

following described property/ to wit: 

BEING a tract of land out of the J.H. Grigsby Survey/ Abstract No. 495 and the J.N. 
Bryan Survey/ Abstract No.149/ being·all of City of Dallas Blocks 66 and 67 in the City 
of Dallas/ Dallas County/ Texas/ and containing four acres of land; more or less; 

providing procedures/ regulations/ and preservation criteria for structures and property 

in the district; providing a penalty not to exceed $2/000; providing a saving clause; 

providing a severability clause; and providing an effective date; 

WHEREAS/ the city plan commission and the city councit in accordance with the 

Charter of the City of Dallas/ the state law/ and the applicable ordinances of the city/ 

have given the required notices and have held the required public hearings regarding 

the rezoning of the property described herein; and 

WHEREAS/ the city council finds that the property described herein is an area of 

historical/ cultural/ and architectural importance and significance to the citizens of the 

city; and 

WHEREAS/ the city council finds that it is in the public interest to establish this 

historic overlay district; Now/ Therefore/ 

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF DALLAS: 
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SECTION 1. That the zoning ordinances of the City of Dallas are amended by 

establishing Historic Overlay District No. 114 comprised of the following de~cribed 

property ("the Property"), to wit: 

BEING a tract of land out of the J.H. Grigsby Sur~ey, Abstract No. 495 and the J.N. 
Bryan Survey, Abstract No. 149, being all of City of Dallas Blocks 66 and 67 in the City 
of Dallas, Dallas County, Texas, and containing four acres of land, more or less. 

SECTION 2. That the establishment of this historic overlay district shall not affect 

the existing underlying zoning classification of the Property, which shall remain subject 

to the regulations of the underlying zoning district. If there is a conflict, the regulations 

in this ordinance control over the regulations of the underlying zoning district. 

SECTION 3. That a person shall not alter the Property, or any portion of the 

exterior of a structure on the Property, or place, construct, maintain, expand, demolish, 

or remove any structure on the Property without first obtaining a certificate of 

appropriateness or certificate for demolition or removal in accordance with the Dallas 

Development Code, as amended, and this ordinance. All alterations to the Property 

must comply with the preservation criteria attached to and made a part of this 

ordinance as Exhibit A. 

SECTION 4. That the building official shall not issue a building permit or a 

certificate of occupancy for a use on the Property until there has been full compliance 

with this ordinance, the Dallas Development Code, the construction codes, and all other 

applicable ordinances, rules, and regulations of the City of Dallas. 
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SECTION 5. That.the director of planning an'd development shall correct Zoning 

District Map No. J-7 in the offices of the city secretary, the building official, and the 

department of planning and development to reflect the changes in zoning rri.ade[by this 

ordinance. 

SECTION 6. That a person who violates a provision of this ordinance, upon 
I 

conviction, is punishable by a fine not to exceed $2,000. In addition to punishmenfby 

fine, the City may, in acco~dance with state law, provide civil penalties for a violation of 

this ordinance, and institute any appropriate action or proceedings to prevent, restrain, 

correct, or abate the unlawful erectio~, 'c~nstruction, reconstruction, alteration, repair, 

conversion, maintenance, demolition, or removal of a building, structure, or land on the 

Property. 

SECTION 7. That the zoning ordinances of the City of Dallas, as amended, shall 

remain in full force and effect, save and except as amended by this ordinance. 

SECTION 8. That the terms and provisions of this ordinance are severable and 

are governed by Section 1-4 of CHAPTER 1 of the Dallas City Code, as amended. 

SECTION 9. That this ordinance shall take effect immediately from and after its 

passage and publication in accordance with the provisions of the Charter of the City of 

Dallas and it is accordingly so ordained. 

APPROVED AS TO FORM: 

MADELEINE B. JOHNSON, City Attorney 

Passed ____ M_A_Y_2_2_20_02 ___ _ 
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EXHIBIT1 A · · . 

PRESERVATION CRITERIA 
Pioneer Cemetery Historic District 

Marilla Street at Young Street 

• 021629 

1.1 All demolition, maintenance, riew construction, public works, renovations, 
repairs, and site work in this district must comply with these preservation 
criteria. 

1.2 Any alterations to property within this district must comply with the 
regulations contained in CHAPTER 51A of the Dallas City Code, as 
amended. In' the event of a conflict, these preservation criteria control. 

1.3 Certificate of appropriat~ne~s 
,. 

a. A person, may not alter a site within this district, or alter, place, 
constr.u.ct, maintain, or expand any structure on the site without 
first obtaining a certificate of. appropriateness in accordance with 
Section SlA-4.501 of the Dallas Development Code, as amended, 
and these preservation criteria. 

b. The certificate of appropriateness review procedure outlined in 
Section SlA-4.501 of the Dallas Development Code, as amended, 
applies to this district. 

c. Any work done under a certificate of appropriateness must comply 
with any conditions imposed in the certificate of appropriateness. 

d. After the work authorized by the certificate of appropriateness is 
commenced, the applicant must make continuous progress toward 
completion of the work, and the applicant shall not suspend or 
abandon the work for a period in excess of 180 days. The Director 
may, in writing, authorize a suspension of the work for a period 
greater than 180 days upon written request by the applicant 
showing circumstances beyond the control of the applicant. 

1.4 A person may not demolish or remove any structure in this district 
without first obtaining a certificate for demolition or removal in 
accordance with Section SlA-4.501 of the Dallas Development Code, as 
amended. 

1.5 Preservation and restoration materials and methods used must comply 
with the Secretary of the Interior's Standards for Rehabilitation and 
Preservation Briefs published by the United States Department of the 
Interior, copies of which are available at the Dallas Public Library. 
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1.6 No person shall allow a structure in this district to deteriorate through 
demolition by neglect. Demolition by ,,neglect is neglect in the 
maintenance of a structure that results in deterioration of the structure 
and threatens preservation of the structure. All structures in this district 
must be preserved against deterioration and kept free from s~uctural 
defects. See Section SlA-4·.501 of the Dallas Development Code, as 
amended, for regulations concerning demolition by neglect. 

•1 

1.7 Consult Article XI, "Development Incentives," of the Dallas Development 
Code, as amended, for tax incentives that may be available in this district. 

1.8 The period of historic significance for this district is the period from 1849 
to 1921. 

2. DEFINITIONS 

2.1 Unless defined below, the definitions contained in CHAPTER 51A of the 
Dallas City Code, as amended, apply. 

2.2 APPROPRIATE means typical of the historic architectural style, compatible 
with the character of this district, and consistent with these preservation 
criteria. 

2.3 CERTIFICATE OF APPROPRIATENESS means a certificate required by 
Section SlA-4.501 of the Dallas Development Code, as amended, and 
these preservation criteria. 

2.4 DIRECTOR means the Director of the Department of Planning and 
Development or the Director's representative. 

2.5 DIRECTIONAL SIGNS means signs that provides direction and 
information for locations within the cemetery. 

2.6 DISTRICT means Historic Overlay District No. 114, the Pioneer Cemetery 
Historic Overlay District. This district contains the property described in 
Section 1 of this ordinance and as shown on Exhibit B. 

2.7 ERECT means to attach, build, draw, fasten, fix, hang, maintain, paint, 
place, suspend, or otherwise construct. 

2.8 FENCE means a structure or hedgerow that provides a physical barrier, 
including a fence gate. Metal fences that enclose gravesites are considered 
fences. 

2.9 GRADE means the degree of inclination of the ground's surface. 
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2.10 GRAVE means the space of ground used for the permanent interment of 
human remains. 

2.11 GRAVE 'MARKER means a marker that identifies the locations of\one of 
more graves. Grave markers may be stone or metal and typiqlly are 
inscribed with the name and dates of birth and death; these can be located 
at the head or foot of a single grave or located to mark a group of graves. 

i• .. 

2.12 MONUMENT means a comn;iemqrative marker, .pylon, or sculpture that 
memorializes a person, place, or historic event. 

2.13 PROTECTED means an architectural or landscaping feature that must be 
retained and maintain its historic appearance, as near as practical, in all 
aspects. 

2.14 REINTERMENT means the 'r~burial of human remains. 

2.15 REMAINS means the body, or parts of the body, of a deceased person. 

2.16 TOMB means a house, chamber, vault, or other structure erected partially 
or entirely above grade, which is used or intended to be used for the 
permanent interment of remains. 

3. SITE AND LANDSCAPING 

3.1 New construction is prohibited. 

3.2 Ground disturbances 

a. Because unmarked graves may be located within Pioneer 
Cemetery, any disturbance to the ground, including landscaping, 
must be undertaken with much care and consideration. 

b. Ground disturbances deeper than six inches require a certificate of 
appropriateness. 

c. All archeological studies must have a certificate of appropriateness 
prior to any ground disturbance. 

3.3 Walkways 

a. New or replacement walkways must be constructed of pavers, 
brick, brush-finished concrete, or other appropriate material: 
Artificial grass, artificially-colored concrete, asphalt, exposed 
aggregate, and outdoor carpet are not permitted. 
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b. Crushed gravel, stone, or stone chips may be used for walkways 
only if contained within concrete or metal edging. 

c. No walkway may go over a grave. 

3.4 Parking areas, driveways, and paved areas are not allowed .. 

3.5 Landscaping 

a. Outdo'or lighting must be appropriate and enhance the 
monuments, tombs, and cemetery. 

b. Outdoor light poles may not exceed 16 feet in height. 

c. Landscaping must be appropriate, enhance the cemetery and 
surroundings, and not obscure significant views of protected 
fences, grave m.arkers, monuments, or tombs. 

d. It is recommended that landscaping reflect the historic landscape 
design. 

e. Existing trees are protected, except that unhealthy or damageq 
trees may be removed. 

f. New or replacement shrubs or trees may not be planted on graves. 

g. Ground cover may not be planted over, or allowed to extend over, 
a grave. 

' 
h. It is recommended that lawnmowers without bumpers and 

weedwackers with metal blades or wires not be used around grave 
markers, as these cause irreversible damage. It is recommended 

, that lawnmower bumpers, fabricated from rubber tires or inner 
tubes, should be attached to lawnmowers to provide a buffer 
between the machine and the grave marker. Weedwackers with 
soft nylon whips may be used around grave markers. 

3.6 The grade of any area within Pioneer Cemetery may not be changed. 

3.7 Fences 

a. New fences are not allowed at graves. 

b. Replacement fences are allowed if evidence exists that there was a 
fence at the location, and adequate documentation exists to guide 
replication. Replacement fences must match the original fence in 
material, design, style, and height. 
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c. Fences are not allowed along public right-of-ways 'or public 

walkways. 

d. Fences may not exceed 36 inches in height. 

3.8 Replacement curbs are allowed around a collection of graves if the 
replacement curbs match the original curb in material, design, style, and 
height. Pink granite may not be ~sed as curb material. · 

' 
4. GRAVE MARKERS, MONUMENTS,'AND TOMBS 

4.1 Existing grav~ markers, monuments, and tombs <;l.I'e protected. 

4.2 Damaged grave markers, monuments, and tombs should be restored to 
their historic appearance., ,, , 

4.3 Replacement grave markers 

a. Grave markers that are missing or damaged beyond repair should 
be replaced with grave markers that are match the historic grave 
marker in design, material, color, and size. 

b. The identification of unidentified graves is encouraged. Following 
research to determine the identity of the deceased and other 
pertinent information, marking of unidentified graves is 
encouraged. 

c. If the design of the original grave marker is riot known, new flat 
grave markers may be used as shown in Exhibit C. 

d. Texas Historical Commission standard grave markers may be 
placed at grave markers as shown in Exhibit C. New grave 
markers must be constructed of marble, granite, stone, or other 
natural stone. Pink or black granite markers are not permitted. 

e. New replacement family grave markers may be used as shown in 
ExhibitC. 

4.4 No new monuments or tombs may be erected. This does not prohibit 
informational signs or plaques associated with the history· of Pioneer 
Cemetery or the individuals buried there. 
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4.5 Conservation, repair, and maintenance of grave markers~ monuments, 
and tombs 

a. Grave markers, monuments, and tombs in good condition:. 

b. 

C. 

d. 

e. 

g. 

1. Existing grave markers, monuments, and tombs should be 
cleaned regularly, but not more than once every 18 months. 

,, 
' 2. Routine cleaning of grave markers, monuments, and tombs 

is done by scrubbing with soft brushes using water with 
mild detergent, followed by a thorough rinsing with water. 

3. Lichen or algae should be removed from grave markers, 
monuments, and tombs by thoroughly soaking the stone 
with water and then using a wood scraper to gently remove 
the lichen or algae. It may be necessary to repeat the 
process several times. 

Grave markers that have ''a--friable surface or that are delicate, 
brittle, or easily damaged should not be cleaned. 

Bronze sculptures should periodically be washed, recoated with 
lacquer (if applicable), or waxed,.but not more than once every 6 
months. 

Abrasives, acids, bases, household cleaners, wire brushes, soap, and 
pressure blasting may not be used to clean bronze or stone. 

If a grave marker must be removed for repairs, a temporary grave 
marker should be installed before the damaged grave marker is 
removed. 

Grave markers which have broken into two or more pieces must 
be repaired using standards accepted by the Association for Grave 
Stone Studies, 278 Main Street, Suite 207, Greenfield, Massachusetts 
01301 (413-772-0836 or http:/ /www.gravestonestudies.org) or as 
detailed in A Graveyard Preservation Primer by Lynette Stranstad. 

Fallen or broken grave markers may not be repaired by 
embedding them in concrete or using metal splints; both methods 
are detrimental to the integrity of the stone. 
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5. BURIALS AND REINTERMENTS 

5.1 Pioneer Cemetery may contain unmarked graves. In the event that 
remains or artifacts suggestive of the presence of a graye are 
encountered, the site must be secured, the city's historic preservation 
officer notified, and all activities at the site cease. A certificate of 
appropriateness to restore the site or relocate the grave must be obtained 
before activities may resume. · 

I• 

5.2 Relocation of marked or µnm.arked graves must be conducted in 
accordance with Texas Council bf Archaeologists guidelines. ' 

5.3 New burials are not allowed. 

5.4 Reinterments must be reviewed through the certificate of appropriateness 
process. 

5.5 After a reinterm~nt is completed, the original grade of that area must be 
restored. 

5.6 Archeological excavations may be allowed through the certificate of 
appropriateness process. 

6. PROTECTED FEATURES 

6.1 The following elements are considered important features and are 
protected: 

a. Grave markers 

b. Monuments 

c. Tombs 

d. Historic fences 

e. Historic walkways 

f. Grade and topography 

7. NEW CONSTRUCTION 

7.1 Stand-alone new construction is not permitted. 
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8. SIGNS 

8.1 Identification, interpretative, and directional signs may be erected if 
appropriate. 

I 
8.2 All signs must comply with the provisions of the Dallas City Code, as 

amended. · · 

9.. RESOURCES 
t ' 

9.1 The following resources should be consulted when evaluating 'the 
appropriateness of maintenance, rep.airs, and alterations: 

I 

a. "Conservation of Cemetery Structures" Dennis, John R.; article 
· included in Preservation Plan for Plano Historic Cemeteries. 

b. Conservation of Buildings and Decorative Stone, Volumes 1 and 2, 
John Ash~rst and Francis G. Dimes, Editors. London, Butterworth
Heimemann, 1990. 

c. "Maintenance of Outdoor Sculpture: Whose Job Is It?" Program at the 
20th Annual Meeting of the American Institute of Conservation 
(AIC), June 2-3, 1992, Buffalo, NY. 

d. Metals in America's Historic Buildings: Uses and Preservation 
Treatments, Margot Gayle, David W. Look, AJA, and John G. Waite. 
Washington DC, National ];>ark Service, 1980. 

e. "Keeping it Clean, Removing Exterior Dirt, Paint, Stains, and Graffiti 
from Historic Masonry Buildings," Anne E. Grimmer, Washington 
DC, National Park Service, 1990. 

f. Ancient and Historic Metals, Conservation and Scientific Research, 
David A. Scott, Jerry Podany, and Brian B. Considine, Editors. 
Proceedings from a Symposium by the J. Paul Getty Museum, 
November 1991. Getty Trust Publications, Getty Conservation 
Institute, 1995. 

g. Sculpture Conservation, Preservation or Interference? Phillip Lindley, 
Editor. Aldershot, 1997. 

h. "Repainting Mortar Joints in Historic Brick Buildings," Robert C. 
Mack, Washington DC, National Park Service, 1976. 

i. "Conserving Outdoor Bronze Sculpture: The Thaddeus Kosciuszko 
Monument, Washington DC," Dennis R. Montagna, Preservation Tech 
Notes, Washington DC, National Park Service, 1989. 
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j. Guide to Maintenance of f)utdoor Sculpture, Virginia N. Naude and 

Glenn Wharton/ American Institute of Conservation of Historic and 
Artistic Works (AIC)/ Washington DC/1993. 

k. The Association for Grave Stone Studies/ 278 Main Street/ Suite 207 
Greenfield/ MA 01303/ http:/ /www.gravestonestudies.org. 

I. The Texas Ten: Preserving the'' State's Historic Outdoor Sculpture, 
Texas Historic Commission/ Austin/ Texas 1999. 

m. Preservation Plan for Plano Historic Cemeteries, Angela Tine and John 
R. Dennis/ (Geo-Marine/ Inc.)/ report for City of Plano/ Texas/ 
September 2000. 
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RECOMMENDED DESIGN FOR GRAVE MARKER WITH 
TEXAS HISTORICAL COMMISSION PLAQUE 

EXHIBIT C 
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